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The appellee desires to submit the following addi-

tional authorities:

It is a general rule in equity that all persons having

distinct interests must be brought into court; but where

the interest of A. is involved in that of B., and A. pos-

sesses the legal right, so that the interest may be as-

serted in his name, it is not always necessary to bring

both before the court.

Hapkirk vs. Page, 12 Fed. Oases No. 6,697.

In this case the Judge says

:

"All persons having distinct interests must un-

doubtedly be brought into court; but where the in-

terest of one person is involved in that of another,

and that other possesses the legal right, so that the

interest may be asserted in his name, it is not, I



think, always necessary to brinic both before the

conrt. Thus a trustee may sue, without naming

the cestui que tnt>it as a party,—an executor or ad-

ministrator may, without naming legatees or dis-

tributees. And the obligee in a bond, where it is

not by law assigiiable, may sue, or the equitable as-

signee may sue in his name, without being named

himself as a party. This may, I think, be done in

a court of equity as well as a court of law. The

person having the equitable interest, if the suit be

not really brought for his benefit, may insist on

being made a party, and the court will direct it; but

I do not think the omission of persons in this situa-

tion any objection to the suit."

It is almost axiomatic that a sole mortgagee, who

continues to own his mortgage, may be plaintiff in an

action to foreclose the same. He is a party to the con-

tract, and the only person who can be injured by a

breach of it on the part of the mortgagor, or those who

succeed to the mortgagor's interest; he is the only per-

son who can be plaintiff, as no one else has any interest

in the mortgage or in the indebtedness thereby secured.

Wiltsie on Mortgage Foreclosure, p. 85, sec. 73.

See following regarding parties:

Trustees and Beneficiaries—Bates on Fed. Proced-

ure, p. 53, sec. 49.

Beach, Modern Eq. Practice, pp. 87 and 88, sec. 70.

Fletcher, Eq. Plead. Prac, sec. 33, Representations.

Objections for want of necessary parties:

Fletcher, Eq. Plead. & Prac, sec. 5G.



See Equity Rule 4'7, Fletcher, Eq. Plead. & Prac, p.

1074.

If parties are beyond the jurisdiction of the Court,

not necessary to be made parties.

Fletcher, Eq. Plead. & Prac, sec. 40.

A plea for want of proper parties is a plea in abate-

ment.

15 Ency. Plead. & Prac. GS6.

The rules of equity the same as at law.

Note to 15 Eiiev. Plead. & Prac. 686.

A plea in abatement for non-joinder should give the

names of the parties omitted, and show that they are

alive, and within the jurisdiction of the court and with-

in reach of its process.

1 Ency. Plead. cV: Prac, pp. 17 and 18.

Sufficient allegations as to ownership and title of the

mortgagee to the mortgage:

Wiltsie on Mort. Foreclosure, pp. 328, 329 and 330.

Denial of execution and delivery:

Wiltsie on Mort. Foreclosure, p. 390, sec 330.

Jones on Mort., sec. 1479.
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